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Title  42 — Public  Health 

CHAPTER  I— PUBLIC  HEALTH  SER¬ 
VICE,  DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

SUBCHAPTER  J— HEALTH  CARE  DELIVERY 
SYSTEMS 

PART  1 10— HEALTH  MAINTENANCE 
ORGANIZATIONS 

Employees’  Heolth  Benefits  Plans; 
Interim  Regulations 

AGENCY:  Public  Health  Service. 
HEW. 

ACTION:  Interim  regulations. 

SUMMARY:  This  rule  amends  the 
Public  Health  Service  regulations  on 
health  maintenance  organizations 
with  respect  to  employees'  health 
benefit  plans.  These  interim  regula¬ 
tions  implement  the  provisions  of  sec¬ 
tion  1310  of  the  Public  Health  Ser\ice 
Act  as  amended  with  respect  to  the  ob¬ 
ligation  of  certain  employers.  States 
and  political  subdivisions  of  States  to 
include  in  any  health  benefits  plans 
offered  to  their  employees  the  option 
of  membership  in  qualified  health 
maintenance  organizations. 

E3FPECTIVE  DATE:  These  regula¬ 
tions  are  effective  April  25, 1978. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  William  J.  McLeod,  Director,  Di¬ 
vision  of  Health  Maintenance  Orga¬ 
nizations.  Qualification  and  Compli¬ 
ance,  5600  Fishers  Lane,  Parklawn 
Building.  Room  16A-08.  Rockville. 
Md.  20857,  phone  301-443-2778. 

SUPPLEMENTARY  INFORMATION: 
Regulations  to  implement  section  1310 
of  the  Public  Health  Service  Act  (the 
Act)  were  published  in  the  Federal 
Register  on  October  28,  1975  (40  FR 
50212-50216,  Subpart  H).  The  Assis¬ 
tant  Secretary  for  Health  of  the  De¬ 
partment  of  Health,  Education,  and 
Welfare,  aith  the  approval  of  the  Sec¬ 
retary  of  Health.  Education,  and  Wel¬ 
fare.  hereby  amends  the  regulations 
cited  above  by  adding  new  sections 
and  amending,  as  appropriate,  prior 
sections,  in  order  to  conform  to  the 
Health  Maintenance  Organization 
Amendments  of  1976  (Pub.  L.  94-460). 

In  order  to  make  this  provision  ef¬ 
fective  as  soon  as  possible,  aith  repect 
to  States  and  political  subdivisions, 
and  so  that  health  maintenance  orga¬ 
nizations  may  have  access  to  these  po¬ 
tential  sources  of  enrollment  and  may 
make  their  services  available  to  em¬ 
ployees  of  States  and  political  subdivi¬ 
sions  pursuant  to  section  1310  of  the 
Act,  the  Secretary  has  determined 
that  public  participation  in  rulemak¬ 
ing  prior  to  issuance  of  these  regula¬ 


tions  and  a  delay  in  their  effective 
date  would  be  impractical  and  con¬ 
trary  to  the  public  interest.  According¬ 
ly,  the  Secretary  has  determined  that 
good  cause  exists  to  waive  public  par¬ 
ticipation  and  to  make  these  regula¬ 
tions  effective  upon  publication.  The 
Department  invites  public  comment 
on  these  regulations  for  a  period  of  45 
days  following  their  publication. 
These  comments  will  be  taken  into 
consideration,  where  appropriate,  in 
any  further  amendments  to  these  reg¬ 
ulations. 

Set  forth  below  is  a  summary  of  the 
amendments  made  by  these  interim 
regulations. 

(a)  In  order  to  implement  Section 
1310(a)(1)(B)  of  the  Act,  added  by  Sec¬ 
tion  110(a)(1)  of  Pub.  L.  94-460,  the 
following  amendments  have  been 
made: 

(DA  new  term,  “public  entity,”  has 
been  added  in  these  regulations.  It  is 
defined  at  §  110.801(c)  as  a  State,  a  po¬ 
litical  subdivision  of  a  State  or  any 
agency  or  instrumentality  of  the  fore¬ 
going.  The  term  “political  subdivision” 
is  also  defined  by  §  110.801(c)  to  in¬ 
clude  counties,  parishes,  townships, 
cities,  municipalities,  towns,  villages, 
and  incorporated  villages, 

(2)  A  new  term  “public  entity-em¬ 
ployee  contract,”  has  been  added  to 
these  regulations,  and  is  defined  at 
§  110.801(m). 

(3)  Section  110.802(a)  has  been 
amended  so  as  to  make  these  regula¬ 
tions  applicable  to  “public  entities” 
W'hich  during  any  calendar  year  quar¬ 
ter  of  the  previous  calendar  year  em¬ 
ployed  an  average  number  of  not  less 
than  25  employees. 

(4)  The  term  “public  entity”  has 
been,  where  appropriate,  included  in 
new  sections  added  to  and  prior  sec¬ 
tions  retained  in  these  regulations. 

Attention  is  called  to  the  fact  that 
terms  have  been  re-defined  so  as  to 
conform  to  the  applicability  of  these 
regulations  to  “public  entities.” 
Among  these  amended  definitions  are: 
“bargaining  representative” 

(§  110.801(b)).  and  “collective  bargain¬ 
ing  agreement”  (§  110.801(1)). 

(b)  In  order  to  implement  Sections 
1310(a)(1)(A)  and  1310(f)  of  the  Act, 
added  by  Section  110(a)  of  Pub.  L.  94- 
460,  the  definition  of  the  term  “em¬ 
ployer”  at  §  110.801(a)  has  been 
amended  to  exclude  from  its  meaning 
those  entitles  excluded  by  Section 
1310(f)  of  the  Act. 

(c)  Section  110.802(b)  sets  forth  the 
minimum  period  of  time  required 
before  the  expiration  or  renewal  date, 
as  appropriate,  of  health  benefits  con¬ 
tracts,  employer-employee  contracts, 
public  entity-employee  contracts  and 
collective  bargaining  agreements,  for 
the  receipt  of  requests  from  health 
maintenance  organizations  for  inclu¬ 
sion  in  health  benefits  plans  offered 
by  employers  or  public  entities.  This 


section  has  been  amended  to  provide 
that  if  required  by  State  statute  such 
minimum  periods  of  time  may  be  ex¬ 
tended  in  conformance  with  such  stat¬ 
ute  for  such  requests  made  to  public 
entities  or  their  designees. 

(d)  Section  110.805,  setting  forth  the 
employees  to  whom  the  option  of 
membership  in  qualified  health  main¬ 
tenance  organizations  must  be  offered, 
has  been  amended  so  as  to  conform  to 
Section  1310(a)(2)  of  the  Act.  added  by 
Section  110(a)(1)  of  Pub.  L.  94-460, 
which  requires  that  where  employees 
of  an  employer  or  State  or  political 
subdivision  thereof  are  represented  by 
a  collective  bargaining  representative 
or  other  employee  representative,  the 
offer  of  such  option  shall  first  be 
made  to  the  collective  bargaining  rep¬ 
resentative  or  other  employee  repre¬ 
sentative  and  if  accepted,  then  made 
to  such  employees. 

(e)  Section  110.802(aK2)  has  been 
amended  so  as  to  conform  to  the  re¬ 
quirement  of  Section  1310(a)(1)  of  the 
Act,  added  by  Section  110(a)(1)  of  Pub. 
L.  94-460,  that  employers  and  States 
and  political  subdivisions  thereof  shall 
include  in  health  benefits  plans  of¬ 
fered  to  their  employees  the  option  of 
membership  in  qualified  health  main¬ 
tenance  organizations  which  provide 
basic  health  services  in  service  areas  in 
which  at  least  25  of  their  employees 
reside. 

(f)  Section  110.803(b)  has  been 
amended  by  substituting  the  language 
of  Section  1310(b)  of  the  Act,  as 
amended  by  Section  110(a)(2)  of  P*ub. 
L.  94-460,  and  has  been  made  applica¬ 
ble  to  public  entities. 

The  Assistant  Secretary  for  Health 
of  the  Department  of  Health,  Educa¬ 
tion,  and  Welfare,  with  the  approval 
of  the  Secretary,  hereby  amends  42 
CFR  Part  110,  Subpart  H. 

Note.— The  Department  of  Health,  Educa¬ 
tion.  and  Welfare  has  determined  that  this 
document  does  not  contain  a  major  proposal 
requiring  preparation  of  an  Inflation 
Impact  Statement  under  Executive  Order 
11821  and  OMB  Circular  A-107. 

Dated:  February  24,  1978. 

Julius  B.  Richmond, 
Assistant  Secretary  for  Health. 

Approved:  April  13,  1978. 

Joseph  A.  Califano,  Jr., 
Secretary. 

Subpart  H  of  42  CFR  Part  110  is  re¬ 
vised  as  follows: 

Subpart  H — Employaes'  Haalth  Banafltt  Plans 

See. 

110.801  Definitions. 

110.802  Applicability. 

110.803  Offer  of  health  maintenance  orga¬ 
nization  alternatives  to  employees. 

110.804  Timing  of  the  health  maintenance 
organization  alternative  offer  to  employ¬ 
ees. 

110.808  Employees  to  whom  the  health 
maintenance  organization  alternative 
must  be  offered. 
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110.806  Copayment  lerels  and  supplemen¬ 
tal  health  services  determination. 

110.807  Employer  contributions  for  health 
maintenance  organiaation  alternative. 

110.808  Relationship  of  section  1310(a)  of 
the  Public  Health  Service  Act  to  the  Na¬ 
tional  Labor  Relations  Act  as  amended 
and  the  Railway  Labor  Act.  as  amended. 

Authoritt:  Sec.  215,  08  Stat.  890  (42 
U.S.C.  216);  secs.  1301-1316,  as  amended,  90 
SUt.  1945-1960  (42  U.S.C.  300e-300e-15). 

Subpart  H — Employaat’  Health 
Benefit*  Plans 

§110.801  Definitions. 

In  addition  to  the  terms  defined  in 
§  110.101  and  §  110.602  of  this  Part,  as 
used  in  this  subpart: 

(a)  “Employer”  shall  have  the  same 
meaning  as  that  given  such  term  in 
Section  3(d)  of  the  Fair  Labor  Stan¬ 
dards  Act  of  1938,  as  amended.  (29 
U.S.C.  203(d).  203(x)).  except  that  the 
term  “employer”  does  not  Include  (1) 
the  Government  of  the  United  States, 
the  government  of  the  District  of  Co¬ 
lumbia  or  any  territory  or  possession 
of  the  United  States,  a  State  or  any 
political  subdivision  thereof,  or  any 
agency  or  instrumentality  (including 
the  United  States  Postal  Service  and 
Postal  Rate  Commission)  of  any  of  the 
foregoing;  or  (2)  a  church,  convention 
or  association  of  churches,  or  any  or¬ 
ganization  operated,  supervised  or  con¬ 
trolled  by  a  church,  convention,  or  as¬ 
sociation  of  churches  which  organiza¬ 
tion  (1)  is  an  organization  described  in 
section  501(cK3)  of  the  Internal  Rev¬ 
enue  Code  of  1954,  and  (ii)  does  not 
discriminate  (A)  In  the  employment, 
compensation,  promotion,  or  termina¬ 
tion  of  employment  of  any  personnel, 
or  (B)  in  the  extension  of  staff  or 
other  privileges  to  any  physician  or 
other  health  personnel,  because  such 
persons  seek  to  obtain  or  obtained 
health  care,  or  participate  in  providing 
health  care,  through  a  health  mainte¬ 
nance  organization. 

(b)  “Bargaining  representative” 
means  a  representative  designated  or 
selected  for  the  purposes  of  collective 
bargaining  under  the  National  Labor 
Relations  Act,  as  amended,  (29  U.S.C. 
151  et  seq.)  or  imder  the  Railway 
Labor  Act,  as  amended.  (45  U.S.C.  151 
et  seq.)  or  under  a  public  entity  collec¬ 
tive  bargaining  agreement,  or  under 
the  laws  of  any  State  or  political  sub¬ 
division  thereof,  or  other  employee 
representative  designated  or  selected 
under  any  law. 

(c)  “Public  entity”  means  a  State  as 
defined  at  section  2(f)  of  the  Public 
Health  Service  Act  (42  U.S.C.  201(f)).  a 
political  subdivision  of  a  State  or  any 
agency  or  instrumentality  of  the  fore¬ 
going.  “Political  subdivision”  includes 
counties,  parishes,  townships,  cities, 
municipalities,  towns,  villages,  and  in¬ 
corporated  villages. 

(d)  “Employee”  means  any  individ¬ 
ual  employed  by  an  employer  or  public 


entity  whether  on  a  full-  or  part-time 
basis. 

(e)  “Eligible  employee”  means  an 
employee  who  meets  the  terms  and 
conditions  established  by  an  employer 
or  public  entity  or  designee,  to  partici¬ 
pate  in  a  health  benefits  plan. 

(f)  “Designee”  means  any  person  or 
entity  authorized  to  act  on  behalf  of 
an  employer,  a  group  of  employers,  or 
a  public  entity,  to  offer  the  option  of 
membership  in  a  qualified  health 
maintenance  organization  to  the  eligi¬ 
ble  employees  of  such  employer,  group 
of  employers,  or  public  entity. 

(g)  “Service  area”  means  the  par¬ 
ticular  geographic  area  described  by 
the  health  maintenacne  organization 
as  its  service  area  as  part  of  its  appli¬ 
cation  for  a  determination  that  it  is  a 
qualified  health  maintenance  organi¬ 
zation  (see  §110.604  of  this  part),  or 
such  other  area  defined  by  the  health 
maintenance  organization  and  found 
by  the  Secretary  to  be  the  area  within 
which  basic  and  supplemental  health 
services  are  available  and  accessible  to 
members  as  required  by  section 
1301(b)(4)  of  the  Act  and  §  110.107(b) 
of  this  part. 

(h)  “Health  benefits”  means  health 
benefits  and  services. 

(i)  “Health  benefits  plan”  means  any 
arrangement  for  the  provision  of,  or 
payment  for,  any  of  the  basic  and  sup¬ 
plemental  health  benefits  described  in 
§§  110.101(b)  and  (c)  of  this  part  of¬ 
fered  to  eligible  employees,  or  to  such 
employees  and  their  eligible  depen¬ 
dents,  by  or  on  behalf  of  an  employer 
or  public  entity. 

(j)  “To  offer  a  health  benefits  plan” 
means  to  make  participation  in  a 
health  benefits  plan  available  to  eligi¬ 
ble  employees,  or  to  such  employees 
and  their  eligible  dependents,  whether 
the  financial  contribution  by  the  em¬ 
ployer  or  public  entity  on  behalf  of 
such  employees  is  made  directly  or  in- 
dirctly  (e.g.,  through  pasmients  on  any 
basis  into  a  health  and  welfare  trust 
fund). 

(k)  “Group  enrollment  period” 
means  the  period  of  at  least  10  work¬ 
ing  days  each  calendar  year  during 
which  each  eligible  employee  is  given 
the  opportunity  to  select  among  the 
alternatives  included  in  a  health  bene¬ 
fits  plan. 

(l)  “Collective  bargaining  agree¬ 
ment”  means  an  agreement  entered 
into  between  an  employer  or  public 
entity  and  the  bargaining  representa¬ 
tive  of  its  employees,  and  includes 
such  agreements  entered  into  on 
behalf  of  groups  of  employers  or 
public  entities  with  the  bargaining 
representative  of  their  employees  in 
accordance  with  provision  of  the  Na¬ 
tional  Labor  Relations  Act,  as  amend¬ 
ed,  (29  U.S.C.  151  et  seq.)  or  the  Rail¬ 
way  Labor  Act,  as  amended,  (45  U.S.C. 
151  et  seq.)  or  a  public  entity  collective 
bargaining  agreement,  or  the  laws  of 


any  State  or  political  subdivision 
thereof. 

(m)  “Public  entity-employee  con¬ 
tract”  means  a  legally  enforceable 
agreement  (other  than  a  collective 
bargaining  agreement)  between  a 
public  entity  and  its  employees  for  the 
provision  of,  or  payment  for,  health 
benefits  for  its  employees,  or  for  such 
employees  and  their  eligible  depen¬ 
dents. 

(n)  “Elmployer-employee  contract” 
means  a  legally  enforceable  agreement 
(other  than  a  collective  bargaining 
agreement)  between  an  employer  and 
its  employees  for  the  provision  of,  or 
payment  for,  health  benefits  for  its 
employees,  or  for  such  employees  and 
their  eligible  dependents. 

(o)  “Health  benefits  contract”  means 
a  contract  or  other  agreement  between 
and  employer  or  public  entity  or  a  des¬ 
ignee,  and  a  carrier  for  the  provision 
of,  or  payment  for,  health  benefits  to 
eligible  employees  or  to  such  eligible 
employees  and  their  eligible  depen¬ 
dents. 

(p)  “Carrier”  means  a  voluntary  as¬ 
sociation,  corporation,  partnership,  or 
other  organization  which  is  engaged  in 
providing,  paying  for,  or  reimbursing 
all  or  part  of  the  cost  of  health  bene¬ 
fits  under  group  insurance  policies  or 
contracts,  medical  or  hospital  service 
agrreements,  membership  or  subscrip¬ 
tion  contracts,  or  similar  group  ar¬ 
rangements,  in  consideration  of  premi¬ 
ums  or  other  periodic  charges  payable 
to  the  carrier. 

§  110.802  Applicability. 

(a)  The  regulations  of  this  subpart 
apply  in  each  calendar  year  to: 

(1)  Each  employer  which  was  re¬ 
quired  during  any  calendar  quarter  of 
the  previous  calendar  year  to  pay  its 
employees  the  minimum  wage  speci¬ 
fied  by  Section  6  of  the  Fair  lAbor 
StandarcLs  Act  of  1938  (or  would  have 
been  required  to  pay  its  employees  the 
minimum  wage  but  for  section  13(a)  of 
that  Act)  and  which  during  any  calen¬ 
dar  quarter  of  the  previous  calendar 
year  employed  an  average  of  not  less 
than  25  employees,  and 

(2)  Each  public  entity,  as  a  condition 
of  the  payment  to  the  State  of  funds 
under  section  314(d),  317,  318,  1002, 
1525,  or  1613  of  the  Public  Health  Ser¬ 
vice  Act,  which  during  any  calendar 
quarter  of  the  previous  calendar  year 
employed  an  average  of  not  less  than 
25  employees,  where  the  employer  or 
public  entity: 

(i)  Offers,  or  on  whose  behalf  there 
is  offered,  in  the  calendar  year  begin¬ 
ning  after  any  calendar  quarter  of  the 
previous  calendar  year  in  which  the 
employer  or  public  entity  employed  an 
average  of  not  less  than  25  employees, 
a  health  benefits  plan  to  its  eligible 
employees;  and 

(ii)  Has  received  a  written  request 
for  inclusion  in  the  employer’s  or 
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public  entity’s  health  benefits  plan 
from  one  or  more  qualified  health 
maintenance  organizations  which  pro¬ 
vide  basic  health  services  in  a  service 
area  in  which  at  least  25  employees  of 
the  employer  or  the  public  entity,  re¬ 
spectively  reside. 

(b)  For  a  request  to  be  effective 
under  paragraph  (a)(2)  of  this  section, 
it  shall  be  received  by  the  employer  or 
public  entity  or  designee  at  least  180 
days  before^  the  expiration  or  renewal 
date  of  a  health  benefits  contract  or 
employer-employee  or  public  entity- 
employee  contract:  and  by  an  employ¬ 
er  or  public  entity  or  designee  at  least 
90  days  before  the  expiration  date  of  a 
collective  bargaining  agreement, 
unless  otherwise  agreed  to  by  the 
health  maintenance  organization  and 
the  employer  or  public  entity  or  desig¬ 
nee:  Provided,  That  if  a  State  statute 
requires  that  a  request  made  to  a 
public  entity  shall  be  received  more 
than  180  days  before  the  expiration  or 
renewal  date  of  a  health  benefits  con¬ 
tract  or  public  entity-employee  con¬ 
tract,  or  more  than  90  days  before  the 
expiration  date  of  a  collective  bargain¬ 
ing  agreement,  the  request  shall  be  re¬ 
ceived  within  the  time  so  required. 

(c)  For  employers  or  public  entities 
with  a  collective  bargaining  agreement 
that  is  automatically  renewable  and 
without  fixed  term,  the  agreement 
shall,  for  purposes  of  this  subpart,  be 
treated  as  having  an  expiration  date 
coresponding  to  the  anniversary  date 
of  the  collective  bargaining  agree¬ 
ment.  For  employers  or  public  entities 
with  a  collective  bargaining  agreement 
that  is  for  a  fixed  term  in  excess  of 
one  year  but  has  provisions  for  peri¬ 
odically  changing  wages,  hours,  or  con¬ 
ditions  of  employment,  the  agreement 
shall,  for  purposes  of  this  subpart,  be 
treated  as  having  an  expiration  date 
corresponding  to  the  anniversary  date 
of  the  collective  bargaining  agree¬ 
ment,  or  at  any  other  time  not  less 
than  annually,  as  may  be  provided  by 
the  agreement  for  disciission  of 
changes  in  its  provisions,  whichever  is 
earlier. 

(d)  Additionally,  the  request  for  in¬ 
clusion  in  the  health  benefits  plan 
shall: 

(IKi)  For  employers,  be  in  writing 
and  directed  specifically  to  a  manag¬ 
ing  employer  official  at  the  employer 
site  being  solicited  or  to  the  employ¬ 
er’s  designee: 

(ii)  For  public  entities;  be  in  writing 
and  directed  specifically  to  the  chief 
executive  officer  of  the  public  entity 
or  the  public  entity’s  desi^ee: 

(2)  Provide  evidence  that  the  health 
maintenance  organization  has  been  de¬ 
termined  to  be  qualified  by  the  Secre¬ 
tary  under  subpart  F  of  this  part: 

(3)  Indicate  whether  the  services  of 
health  professionals  which  are  pro¬ 
vided  as  basic  health  services  are  pro¬ 
vided: 


(i)  Without  (A)  the  use  of  an  individ¬ 
ual  practice  association  and  (B)  the 
use  of  contracts  (except  for  contracts 
for  unusual  or  infrequently  used  ser¬ 
vices)  \(ith  health  professionals,  or 

(ii)  Through  (A)  an  individual  prac¬ 
tice  association  (or  associations),  (B) 
health  professionals  who  have  con¬ 
tracted  with  the  health  maintenance 
organization  for  the  provision  of  such 
services,  or  (C)  a  combination  of  such 
association  (or  associations)  and 
health  professionals  under  contract 
with  the  organization: 

(4)  Provide  a  current  financial 
report: 

(5)  Describe  the  health  maintenance 
organization’s  service  area  or  the  pro¬ 
posed  service  area,  and  give  the  dates 
basic  and  supplemental  health  services 
will  be  provided  in  the  area  or  areas: 

(6)  Describe  the  location  of  facilities 
where,  and  give  the  dates  and  hours  of 
operation  when,  health  services  are 
provided  or  will  be  provided  at  these 
facilities: 

(7)  Provide  proposed  contracts  be¬ 
tween  the  health  maintenance  organi¬ 
zation  and  the  employer  or  public 
entity  or  designee: 

(8)  Include  sample  copies  of  market¬ 
ing  brochures  and  membership  litera¬ 
ture: 

(9)  Identify  the  staff  and  ownership 
of  the  health  maintenance  organiza¬ 
tion  and  the  physicians  who  will  pro¬ 
vide  health  services  for  the  organiza¬ 
tion: 

(10)  State  the  payment  for  basic  and 
supplemental  health  services  to  be  re¬ 
quired  for  various  categories  of  mem¬ 
berships:  and 

(11)  State  the  health  maintenance 
organization’s  capacity  to  enroll  new 
members  and  the  likelihood  of  any 
future  limitations  on  such  enrollment. 

$  110.803  Offer  of  health  maintenance  or¬ 
ganization  alternative  to  employees. 

(a)  An  employer  or  public  entity  sub¬ 
ject  to  §110.802  shall,  at  the  time  a. 
health  benefits  plan  is  offered  to  its 
eligible  employees  or  to  eligible  em¬ 
ployees  and  their  eligible  dependents, 
include  in  the  plan  the  option  of  mem¬ 
bership  in  qualified  health  mainte¬ 
nance  organizations  in  accordance 
with  the  provisions  of  this  section. 

(b)  If  more  than  one  qualified 
health  maintenance  organization 
which  is  engaged  in  the  provision  of 
basic  and  supplemental  health  services 
in  the  area  in  which  eligible  employees 
of  an  employer  or  public  entity  subject 
to  §  110.802  reside  have  requested  in¬ 
clusion  In  the  employer’s  or  public  en¬ 
tity’s  health  benefits  plan  as  provided 
by  §  110.802,  and  if: 

(1)  One  or  more  of  these  organiza¬ 
tions  provides  basic  health  services  (i) 
without  the  use  of  an  individual  prac¬ 
tice  association,  and  (ii)  without  the 
use  of  contracts  (except  for  contracts 
for  unusual  or  infrequently  used  ser¬ 
vices)  with  health  professionals,  and 


(2)  One  or  more  of  these  organiza¬ 
tions  provides  basic  health  services 
through  (i)  an  individual  practice  asso¬ 
ciation  (or  associations),  (ii)  health 
professionals  who  have  contracted 
with  the  health  maintenance  organiza¬ 
tion  for  the  provision  of  basic  health 
services,  or  (iii)  a  combination  of  an  in¬ 
dividual  practice  association  (or  associ¬ 
ations)  and  health  professionals  under 
contract  with  the  organization, 

then  of  the  qualified  health  mainte¬ 
nance  organizations  included  pursuant 
to  this  section  in  a  health  benefits 
plan  of  an  employer  or  public  entity 
subject  to  §110.802  at  least  one  shall 
be  an  organization  which  provides 
basic  health  services  as  described  in 
paragraph  (b)(1)  of  this  section  and  at 
least  one  shall  be  an  organization 
which  provides  basic  health  services  as 
described  in  paragraph  (b)(2)  of  this 
section. 

(c)  An  employer  or  public  entity  sub¬ 
ject  to  this  subpart  shall  offer  the 
option  of  membership  in  additional 
qualified  health  maintenance  organi¬ 
zations  to  its  eligible  employees,  de¬ 
scribed  in  paragraphs  (c)  (1)  and  (2)  of 
this  paragraph,  if  the  additional  quali¬ 
fied  health  maintenance  organizations 
demonstrate  that  their  service  areas 
include  the  place  of  residence  of  at 
least  25  employees  of  the  employer  or 
public  entity,  respectively: 

(1)  Who  do  not  reside  in  the  service 
area  of  qualified  health  maintenance 
organizations  already  included  in  the 
employer’s  or  public  entity’s  health 
benefits  plans:  or 

(2)  To  whom  membership  in  quali¬ 
fied  health  maintenance  organizations 
already  included  in  the  health  benefits 
plan  is  not  available  because  these  or¬ 
ganizations  have  closed  their  enroll¬ 
ment  of  additional  eligible  employees 
of  the  employer  or  public  entity. 

(d)  An  employer  or  public  entity  sub¬ 
ject  to  this  subpart  is  not  required  to 
include  in  the  health  benefits  plan  of¬ 
fered  to  eligible  employees  the  option 
of  membership  in  the  specific  quali¬ 
fied  health  maintenance  organization 
which  initiated  the  request  for  inclu¬ 
sion  in  the  health  benefits  plan:  Pro¬ 
vided,  That  the  employer  or  public 
entity  or  designee  selects.  In  a  manner 
consistent  with  this  section,  one  or 
more  other  qualified  health  mainte¬ 
nance  organizations  that  may  not 
have  made  a  request  within  the  time 
limit  of  §  110.802(b)  but  are  willing  to 
be  included:  Provided  further,  That 
these  latter  health  maintenance  orga¬ 
nizations  are  of  the  same  type  (i.e.,  the 
type  described  in  paragraph  (b)(1)  of 
this  section  or  the  type  described  in 
paragraph  (bK2)  of  this  section)  and 
serve,  or  will  serve  at  a  minimum,  the 
same  area  (in  which  the  employer’s  or 
public  entity’s  employees  reside)  indi¬ 
vidually  or  collectively  as  the  health 
maintenance  organization  which  sub¬ 
mitted  the  timely  request. 
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(e)  An  employer  or  public  entity  or 
designee  including  the  option  of  mem¬ 
bership  in  a  qualified  health  mainte¬ 
nance  organi^tion  pursuant  to  this 
subpart  as  part  of  the  health  benefits 
plan  offered  to  its  eligible  employees 
shall  provide  for  a  group  enrollment 
period  during  which  eligible  employ¬ 
ees  may  enroll  in  any  qualified  health 
maintenance  organization  or  may 
transfer  from  a  qualified  health  main¬ 
tenance  organization  to  any  other  al¬ 
ternative  without  application  of  wait¬ 
ing  periods  or  exclusions  or  limitations 
based  on  health  status  as  conditions  of 
enrollment  or  transfer.  Nothi^  in  this 
subpart  shall  preclude  the  uniform  ap¬ 
plication  of  coordination  of  benefit  ar¬ 
rangements  between  the  health  main¬ 
tenance  organizations  and  the  other 
carriers  which  are  included  in  the 
health  benefits  plan  at  the  official 
transfer  time  of  the  group  enrollment 
period. 

(f)  During  the  group  enrollment 
period  in  which  the  alternative  of 
membership  in  a  qualified  health 
maintenance  organization  is  offered  to 
a  group  of  employees  for  the  first 
time,  the  health  benefits  plan  alterna¬ 
tive  shall  be  presented  to  each  eligible 
employee  with  the  requirement  that 
an  affirmative  written  selection  be 
made  among  the  different  alternatives 
included  in  the  health  benefits  plan. 
In  subsequent  group  enrollment  peri¬ 
ods.  a  selection  among  these  alterna¬ 
tives  shall  be  made  available;  however, 
a  written  selection  is  required  only 
when  the  eligible  employee  elects  to 
change  from  one  alternative  to  an¬ 
other. 

(g)  In  addition  to  the  group  enroll¬ 
ment  period,  the  opportunity  to  select 
among  different  alternatives  within  a 
health  benefits  plan  shall  be  made 
available  to  new  employees,  employees 
who  have  been  transferred  or  other¬ 
wise  changed  their  place  of  residence 
resulting  in  eligibility  for  membership 
in  a  qualified  health  maintenance  or¬ 
ganization  for  which  they-  were  not 
previously  eligible  by  place  of  resi¬ 
dence,  or  eligible  employees  covered 
by  any  alternative  which  ceases  oper¬ 
ation.  At  the  time  any  of  these  em¬ 
ployees  are  eligible  to  participate  in 
the  health  benefits  plan,  the  opportu¬ 
nity  shall  be  made  available  without 
waiting  periods  or  any  exclusions  or 
limitations  based  on  health  status  as 
conditions  of  enrollment  or  transfer, 
and  shall  be  presented  to  these  em¬ 
ployees  with  the  requirement  that 
they  make  an  affirmative  written  se¬ 
lection  among  the  different  alterna¬ 
tives  included  in  the  health  benefits 
plan. 

(h)  The  employer  or  public  entity 
shall  provide  each  qualified  health 
maintenance  organization  which  is  in¬ 
cluded  in  its  health  benefits  plan  with 
fair  and  reasonable  access,  not  less 
than  30  days  prior  to  and  during  group 


enrollment  periods,  to  employees  re¬ 
ferred  to  in  §  110.805,  for  purposes  of 
presenting  and  explaining  its  program 
in  accordance  with  §  110.108(c)  of  this 
part.  This  access  shall  include,  at  a 
minimum,  the  opportunity  for  distri¬ 
bution  of  educational  literature,  bro¬ 
chures,  announcements  of  meetings, 
and  other  relevant  printed  materials 
meeting  the  requirements  of 
§  110.108(c)  to  each  employee  referred 
to  in  §  110.805.  The  employer  or  public 
entity  or  designee  shall  be  given  the 
opportunity  to  review,  revise,  and  ap¬ 
prove  these  materials  before  distribu¬ 
tion.  Revisions  shall  be  limited  to  cor¬ 
recting  factual  errors,  misleading  or 
ambiguous  statements,  unless  other¬ 
wise  agreed  to  by  the  health  mainte¬ 
nance  organization  and  the  employer 
or  public  entity  or  designee,  or  as  may 
be  required  by  law  or  regulations.  The 
employer  or  public  entity  or  designee 
shall  complete  promptly  any  of  these 
revisions  in  the  offering  material  so  as 
not  to  delay  or  otherwise  interfere 
with  the  group  enrollment  period.  In 
no  event  shall  the  access  to  eligible 
employees  provided  to  these  qualified 
health  maintenance  organizations  be 
more  restrictive  or  less  favorable  than 
that  provided  other  offerers  of  alter¬ 
natives  included  in  the  health  benefits 
plan,  whether  or  not  the  representa¬ 
tives  of  the  other  alternatives  elect  to 
avail  themselves  of  that  access. 

§110.804  Timing  of  the  health  mainte¬ 
nance  organization  alternative  offer  to 
employees. 

The  employer  or  public  entity  or 
designee  shall  offer  eligible  employees 
the  option  of  membership  in  a  quali¬ 
fied  health  maintenance  organization 
at  the  earliest  date  permitted  under 
the  terms  of  the  existing  contracts. 
Should  the  health  maintenance  orga¬ 
nization’s  request  for  inclusion  in  a 
health  benefits  plan  be  received  at  a 
time  when  the  existing  collective  bar¬ 
gaining  agreement,  employer-employ¬ 
ee  or  public  entity-employee  contract, 
or  contract  for  health  benefits  does 
not  provide  for  including  a  qualified 
health  maintenance  organization  in 
the  health  benefits  plan,  the  inclusion 
of  the  health  maintenance  orgsuniza- 
tion  in  the  health  benefits  plan  shall 
occur  at  the  time  that  new  contracts 
are  offered  or  a  new  contract  negotiat¬ 
ed  and  shall  be  consistent  with  the  fol¬ 
lowing  paragraphs: 

(a)  If  a  collective  bargaining  agree¬ 
ment  is  in  force  at  the  time  the  re¬ 
quest  for  inclusion  in  the  health  bene¬ 
fits  plan  is  made  by  the  health  mainte¬ 
nance  organization  to  the  employer  or 
public  entity  or  designee,  the  request 
shall  be  raised  in  the  collective  bar¬ 
gaining  process  when  a  new  contract  is 
negotiated  or  if  the  agreement  is  auto¬ 
matically  renewable,  on  its  anniversa¬ 
ry  date  or  at  any  other  time  as  may  be 
provided  by  the  agreement  for  discus¬ 


sion  of  changes  in  its  provisions,  or  in 
accordance  with  a  specific  process  to 
review  health  maintenance  organiza¬ 
tion  offers. 

(b)  In  the  absence  of  a  collective  bar¬ 
gaining  agreement,  if  there  is  an  exist¬ 
ing  employer-employee  or  public 
entity-employee  contract,  health  bene¬ 
fits  contract  or  any  other  arrangement 
which  provides  for  a  health  benefits 
plan,  the  option  shall  be  included  in 
any  health  benefits  plan  offered  to  eli¬ 
gible  employees  when  the  existing 
contract  is  renewed,  or  when  a  new 
health  benefits  contract  or  other  ar¬ 
rangement  is  negotiated.  If  an  employ¬ 
er-employee  or  public  entity-employee 
contract  or  health  benefits  contract 
has  no  fixed  term  or  has  a  term  in 
excess  of  one  year,  the  contract  shall 
be  treated  as  renewable  on  the  earliest 
anniversary  date  of  the  contract.  If 
the  employer  or  public  entity  is  self-in¬ 
sured.  the  budget  year  shall  be  treated 
as  the  term  of  the  existing  contract. 

(c)  For  employers  or  public  entities 
with  multiple  contracts  or  other  ar¬ 
rangements  included  as  part  of  the 
health  benefits  plan  which  may  have 
different  expiration  or  renewal  dates, 
the  offer  shall  be  included  for  each 
contract  or  arrangement  at  the  time 
the  contract  or  arrangement  is  re¬ 
newed  or  reissued  or  the  benefits  pro¬ 
vided  under  the  contract  or  arrange¬ 
ment  are  offered  to  employees. 

§  110.805  Employees  to  whom  the  health 
maintenance  organization  alternative 
must  be  offered. 

Each  employer  or  public  entity  sub¬ 
ject  to  this  subpart,  or  designee,  shall 
offer  the  option  of  membership  in  a 
qualified  health  maintenance  organi¬ 
zation  to  each  eligible  employee,  or  to 
each  eligible  employee  and  his  eligible 
dependents,  who  reside  within  the  ser¬ 
vice  area  of  the  qualified  health  main¬ 
tenance  organization  being  offered. 

(a)  If  any  of  the  employees  of  an  em- 
poyer  or  public  entity  subject  to  this 
subpart  are  represented  by  a  collective 
bargaining  representative  or  other  em¬ 
ployee  representative  designated  or  se¬ 
lected  under  any  law,  the  offer  of 
membership  in  a  qualified  health 
maintenance  organization  required  by 
this  subpart  to  be  made  in  a  health 
benefits  plan  offered  to  those  employ¬ 
ees  (i)  shall  first  be  made  to  the  collec¬ 
tive  bargaining  representative  or  other 
employee  representative  and  (ii)  if  the 
offer  is  accepted  by  the  representative, 
shall  then  be  made  to  each  represent¬ 
ed  employee; 

(b)  For  those  employees  not  repre¬ 
sented  by  a  bargaining  representative, 
the  offer  of  the  health  maintenance 
organization  alternative  by  the  em¬ 
ployer,  public  entity,  or  designee,  shall 
be  made  directly  to  those  employees  in 
accordance  with  this  subpart. 
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§110.806  Copayment  levels  and  supple¬ 
mental  health  services  determination. 

Each  eligible  employee’s  selection  of 
a  copayment  level  and  of  supplemen¬ 
tal  health  services  to  be  contracted  for 
is  to  be  made  as  follows: 

(a)  For  those  employees  of  an  em¬ 
ployer  or  public  entity  represented  by 
a  bargaining  representative,  the  selec¬ 
tion  of  supplemental  health  services 
and  copayment  levels  is  subject  to  the 
collective  bargaining  process. 

(b)  For  those  employees  not  repre¬ 
sented  by  a  bargaining  representative, 
the  selection  of  copayment  levels  and 
supplemental  health  services  to  be  of¬ 
fered  to  eligible  employees  shall  be 
made  through  the  decision-making 
process  that  exists  with  respect  to  the 
existing  health  benefits  plan. 

§116.807  Employer  contributions  for 
health  maintenance  organizations  al¬ 
ternative. 

(a)  The  health  maintenance  organi¬ 
zation  alternative  shall  be  included  in 
the  health  benefits  plan  on  term  no 
less  favorable,  in  regard  to  an  employ¬ 
er’s  or  public  entity’s  monetary  contri¬ 
bution  or  designee’s  cost  for  health 
benefits,  than  those  on  which  the 
other  alternatives  in  the  health  bene¬ 
fits  plan  are  included:  Provided,  That 
the  employer  or  public  entity  shall  not 
be  required  to  pay  more  for  health 
benefits  as  a  result  of  offering  the 
option  of  membership  in  qualified 
health  maintenance  organizations 
than  the  employer  or  public  entity 
would  otherwise  be  required  to  pay  for 
health  benefits  by  a  collective  bargain¬ 
ing  agreement  or  other  employer-em¬ 
ployee  or  public  entity-employee  con¬ 
tract  in  effect  at  the  time  that  the 
health  maintenance  organization  is  in¬ 
cluded  in  the  health  benefits  plans. 

(b)  The  amount  of  the  employer’s  or 
public  entity’s  or  designee’s  contribu¬ 
tion  shall  be  determined  in  a  manner 
consistent  with  this  section. 

(1)  Administrative  expenses  of  the 
employer,  or  public  entity,  or  designee, 
incurred  in  connection  with  offering 
any  alternative  in  the  health  benefits 
plan  shall  not  be  considered  in  deter¬ 
mining  the  amount  of  the  employer’s 
or  public  entity’s  contribution  to  the 
health  maintenance  organization. 

(2)  The  amount  of  the  employer’s  or 
public  entity’s  contribution  or  desig¬ 
nee’s  costs  may  exclude  such  portions 
of  the  contribution  allocable  to  bene¬ 
fits  (e.g.,  life  Insurance  or  insurance 
for  supplemental  health  benefits)  for 
which  eligible  employees  or  eligible 
emloyees  and  their  eligible  dependents 
will  continue  to  be  covered  notwith¬ 
standing  selection  of  membership  in 
the  health  maintenance  organization, 
and  which  benefits  are  not  offered  on 
a  prepaid  basis  by  the  health  mainte¬ 
nance  organization  to  the  employer’s 
or  public  entity’s  employees. 

(c)  Where  the  specific  amount  of  the 
employer’s  or  public  entity’s  contribu- 


RULES  AND  REGULATIONS 

tion  for  health  benefits  is  fixed  by  a 
collective  bargaining  agreement,  by  an 
employer-employee  or  public  entity- 
employee  contract,  dr  by  law,  the 
amount  so  determined  shall  constitute 
the  employer’s  or  public  entity’s  obli¬ 
gation  for  contribution  toward  the 
health  maintenance  organization  dues 
or  premiums  on  behalf  of  eligible  em¬ 
ployees  or  eligible  employees  and  their 
eli^ble  dependents. 

(d)  Where  the  employer’s  or  public 
entity’s  contribution  for  health  bene¬ 
fits  is  determined  by  a  collective  bar¬ 
gaining  agreement,  but  the  amount  so 
fixed  includes  contribution  for  bene¬ 
fits  in  addition  to  health  benefits,  the 
employer  or  public  entity  shall  de- 
termnine,  or  shall  instruct  its  designee 
to  determine,  the  portion  of  the  em¬ 
ployer’s  or  public  entity’s  contribution 
applicable  to  health  benefits  in  accor¬ 
dance  with  this  section. 

(e)  In  the  absence  of  a  collective  bar¬ 
gaining  agreement  or  employer-em¬ 
ployee  or  public  entity-employee  con¬ 
tract  specifying  contribution  for 
health  benefits,  the  employer’s  or 
public  entity’s  contribution  to  the 
health  maintenance  organization  on 
behalf  of  eligible  employees  or  eligible 
employees  and  their  eligible  depen¬ 
dents,  unless  otherwise  agreed  to  by 
the  health  maintenance  organization 
and  the  employer  or  public  entity  or 
designee,  shall  be  based  upon  the  total 
costs  of  the  health  benefits  offered  to 
the  employees  for  the  most  recent 
period  for  which  experience  is  avail¬ 
able,  reduced  by  the  amounts  identi¬ 
fied  in  accordance  with  paragraph 
(bK2)  of  this  section.  Such  cost  deter¬ 
mination  shall  be  consistent  with 
paragraphs  (a)  and  (f)  of  this  section. 

(f)  For  purposes  of  this  section,  an 
employer’s  or  public  entity’s  contribu¬ 
tion  or  designee’s  cost  for  the  alterna¬ 
tives  with  in  the  health  benefits  plan 
other  than  the  qualified  health  main¬ 
tenance  organization  option  shall  be 
determined  in  the  following  manner, 
unless  otherwise  agreed  to  by  the 
health  maintenance  organization  and 
the  employer  or  public  entity  or  desig¬ 
nee: 

(1)  If  the  employer’s  or  public  enti¬ 
ty’s  contribution  or  designee’s  cost  for 
health  benefits  with  respect  to  the 
non-health  maintenance  organization 
alternatives  is  determined  solely  on 
the  basis  of  a  fixed  prospective 
amount  (not  subject  to  retrospective 
adjustment)  contributed  by  the  em¬ 
ployer  or  public  entity  or  paid  by  the 
designee,  then  the  prospective  pay¬ 
ment  made  by  or  on  behalf  of  the  em¬ 
ployer  or  public  entity  to  the  non¬ 
health  maintenance  organization  al¬ 
ternative  for  the  provision  of  health 
benefits  to  eligible  employees  or  to  eli¬ 
gible  employees  and  their  eligible  de¬ 
pendents  under  these  alternatives 
shall  be  used  as  the  basis  for  determin¬ 
ing  the  employer’s  or  public  entity’s 


obligation  for  contribution  toward  the 
health  maintenance  organization  dues 
or  premiums. 

(2)  If  the  employer’s  or  public  enti¬ 
ty’s  contribution  or  designee’s  cost  for 
health  benefits  with  respect  to  the 
non-health  maintenance  organization 
alternative  is  determined  by  a  contract 
with  a  carrier  on  any  form  of  retro¬ 
spective  experience  rating  basis,  any 
billing  contract  arrangement,  any  plan 
of  self-insurance,  any  direct  service 
plan  provided  by  the  employer  or 
public  entity  or  designee,  or  any  other 
form  of  health  benefits  plan  wherein 
the  actual  cost  to  the  employer  or 
public  entity  or  designee  is  determined 
retrospectively,  an  estimated  cost  shall 
be  used  to  determine  the  obligation 
for  contribution  toward  the  health 
maintenance  organization’s  dues  or 
premiums.  This  estimated  cost  shall  be 
determined  by  the  employer  or  public 
entity  or  designee  based  on  consider¬ 
ation  of  the  following  factors: 

(i)  The  employer’s  or  public  entity’s 
or  designee’s  cost  experience  for  the 
non-health  maintenance  organization 
alternative  with  respect  to  the  most 
recent  benefit  period  for  which  the  ex¬ 
perience  is  available  at  the  time  when 
the  employer's  or  public  entity’s  pro¬ 
spective  contribution  or  designee’s  ob¬ 
ligation  to  the  health  maintenance  or¬ 
ganization  is  to  be  determined: 

(11)  A  reasonable  allowance  for  infla¬ 
tion  based  on  historical  cost  trends 
and  anticipated  future  cost  increases; 

(ill)  Where  applicable  and  consis¬ 
tently  applied,  cost  differences  experi¬ 
enced  in  the  provision  of  health  bene¬ 
fits  for  separate  regional  or  local  areas 
of  employment; 

(iv)  Anticipated  changes  in  the  com¬ 
position  and  experience  of  the  covered 
population  actually  being  served  by 
the  non-health  maintenance  organiza¬ 
tion  alternative  attributable  to  the 
shift  of  enrollment  to  the  health 
maintenance  organization; 

(v) Any  changes  in  health  benefits  to 
be  provided  by  non-health  mainte¬ 
nance  alternatives  during  the  period 
for  which  the  estimated  contribution 
is  to  be  determined:  and 

(vi)  Any  other  anticipated  material 
change  in  the  experience  rating  basis 
under  any  health  benefits  contract  for 
the  benefit  period. 

(g)An  employer  or  public  entity  or 
designee  shall  retain  for  at  least  three 
years  the  data  used  to  compute  its 
level  of  contribution  to  the  alterna¬ 
tives  included  in  the  health  benefits 
plan.  This  data  may  be  reviewed  by 
the  Secretary  either  on  his  own  initia¬ 
tive  or  in  response  to  a  request  which 
sets  forth  reasonable  grounds  support¬ 
ing  the  request,  to  determine  whether 
the  level  of  contributions  determined 
by  the  employer  or  public  entity  com¬ 
plies  with  this  subpart. 


FEDEtAL  REGISTEa.  VOL  4S,  NO.  80— TUESDAY,  APRIL  25,  1978 


RULES  AND  REGULATIONS 


17687 


§  110.808  Relationship  of  section  1310(a) 
of  the  Public  Health  Service  Act  to  the 
National  Labor  Relations  Act  as 
amended  and  the  Railway  Labor  Act, 
as  amended. 

The  obligation  of  an  employer  or 
public  entity  subject  to  this  subpart  to 
Include  the  option  of  membership  in  a 
qualified  health  maintenance  organi¬ 
zation  in  any  health  benefits  plan  of¬ 
fered  to  its  eligible  employees  shall  be 
carried  out  consistently  with  the  obli¬ 
gations  imposed  on  such  employer  or 
public  entity  under  the  National  Labor 
Relations  Act  and  the  Railway  Labor 
Act.  or  other  law  of  similar  effect. 
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